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COMES NOW the Appellant, George Jay Beyer Jr., by and through his attorney of
record, CHARLES M. STROSCHEIN of the law firm of Clark and Feeney, and responds to the
State's brief.

I.
Argument

A.
THE ARRESTING OFFICER DID NOT HAVE LEGAL CAUSE TO STOP MR. BEYER
PURSUANT TO LC.§ 18-8002A(7)(d)
I.C. § 49-644 states: "Required position in method of turning. - The driver of a vehicle
intending to turn shall do as follows: (1) Both the approach for a right turn and the right turn shall
be made as close as practicable to the right hand curb or edge of the roadway." (bold emphasis
original: underlining emphasis added). J.C. § 49-644 does not indicate that the right-hand turn has
to be completed as close as practicable to the right-hand curb or edge of the roadway. I.C. § 49-644
simply indicates that the right-hand turn has to be made as close as practicable to the right-hand curb
or edge of the roadway. The Court has to take the plain meaning of the statute. Farber v. Idaho State
Insurance Fund, 147 Id. 307, 208 P.3d 289 (2009).
There is no evidence that Mr. Beyer did not make his entry onto Thain Road without being
as close to the right-hand curb as possible. The State's position is that Mr. Beyer did not travel in
the lane closest to the curb for a period of time. I.C. § 49-644 does not have this requirement. The
District Court inquired at the time of the hearing what the length of travel is required.

Oral

Argument, T. at pp.65-66. As the Court knows, Mr. Beyer had to have been in the right-hand lane
to get to the outside lane in this four lane roadway. I.C. § 49-644 does not require any length of time
traveling in the lane closest to the curb. The whole issue of the legal cause to stop centers on
whether a driver has to actually travel in the lane closest to the curb to comply with I.C. § 49-644.
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The State wants to put an unfair burden on Mr. Beyer to read something more into J.C. § 49-644.
If the legislature had wanted to require drivers to actually travel in the lane closest to the

roadway for a period of time, then the legislature could have made such language part of LC. § 49644. The State's reading of LC. § 49-644 puts improper discretion on law enforcement officers to
determine what length of traveling time in the right-hand lane closest to the curb complies with LC.

§ 49-644. Is it for one second? Is it for ten seconds? Is it for five car lengths? Is it for one car
length?

There is no indication on this record that Mr. Beyer did not properly signal in his

maneuvering on Thain Road from going to the parking lot into the right-hand lane into the left lane
going the same direction. The State wants to make a driving pattern illegal that is not noted as being
illegal in LC. § 49-644.
The Court can also look at LC. § 49-808 regarding turning movements and required signals.
This statute states:
"( 1) No person shall turn a vehicle onto a highway or move a vehicle right
or left upon a highway or merge onto an exit from a highway unless and until
the movement can be made with reasonable safety nor without giving an
appropriate signal. (2) A signal of intention to turn or move right or left
when required shall be given continuously to warn other traffic. On
controlled- access highways and before turning from a parked position, the
signal shall be given continuously for not less than five (5) seconds and, in
all other instances, for not less than the last hundred ( 100) feet traveled by the
vehicle before turning." (emphasis added)
Mr. Beyer was not turning from the right- hand land into the left-hand lane. He would have
simply been moving from the right-hand to the left-hand lane. The Court has clarified subsection
2 in Futrell v. Martin, 100 Id. 4 73, 600 P.2d 777 (1979), regarding "100 feet traveled" as only
applying to turning.
Mr. Beyer clearly entered the roadway without interfering with any other traffic and there is
APPELLANT'S REPLY BRJEF
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no indication that he did not give the appropriate signal. Because ?vfr. Beyer was not turning once
he entered the roadway, there was no requirement for him to have traveled in the right-hand lane
before going into the left-hand lane on Thain Road. Despite the protests of the State, there is nothing
in this case that supports the hearing officer's nor the District Comi's dete1mination of what LC.§
49-644 actually means. There is no requirement for Mr. Beyer to have traveled in the right-hand lane
for any distance of time before he entered the left lane. There was no law violation, there was no
legal cause to stop. Mr. Beyer complied with both LC. § 49-644 and LC. § 49-808.
In addition, the Court may want to apply State v. Mills, 128 Id. 416, 913 P.2d 1196 (Ct. App.
1996) to the application of LC. § 49-644. The Mills comi held in interpreting statutes, rules and
regulations the following:
"Under the rule oflenity, criminal statutes must be strictly construed in favor
of the accused. (Cites omitted) The same principle ofconstruction that apply
to statutes applies to rules and regulations promulgated by administrative
agencies. (Cites omitted)"
At. p. 429.
There is no reason the holding in Mills cannot be applied in a matter dealing with law
enforcement and a legal cause for a stop made pursuant to J.C. § 49-644. There was no legal cause
for the stop. Mr. Beyer's has met his burden.
B.
THE 15 MINUTE OBSERVATION PERIOD \:VAS NOT CONDUCTED PROPERLY

The November 1, 2010, SOP states:

"6.

Evidentiary Testing Procedure

Proper testing procedure by certified Operators is necessary in order to provide
accurate results. Instruments used in Idaho measure alcohol in the breath, not the blood, and report
results as grams of alcohol in 210 liters of breath.

APPELLANT'S REPLY BRIEF
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6.1

Prior to evidentiary breath alcohol testing, the subject/individual should be
monitored for at least fifteen (15) minutes. Any material which absorbs/adsorbs
or traps alcohol should be removed from the mouth prior to the start of the 15
minute waiting period. During the monitoring period the subject/individual
should not be allowed to smoke, drink, eat, or belch/burp/vomit/regurgitate.
~OTE:

If a foreign object/material is left in the mouth during the entirety of the
15 minute monitoring period, any potential external alcohol contamination will
come into equilibrium with the subject/individual's body water and/or dissipate
so as not to interfere with the results of the subsequent breath alcohol test.
6.1.1

The breath alcohol test must be administered by an Operator currently
certified in the use of the instrument.

6.1.2

False teeth, partial plates, or bridges installed or prescribed by a dentist or
physician do not need to be removed to obtain a valid test.

6.1.3

The Operator may elect a blood test in place of the breath alcohol test if there
is a failure to complete the fifteen minute monitoring period successfully.

6.1.4

During the monitoring period, the Operator must be alert for any event that
might influence the accuracy of the breath alcohol test.
6.1.4.1 The Operator must be aware of the possible presence of mouth
alcohol as indicated by the testing instrument. If mouth alcohol
is suspected or indicated, the Operator should begin another 15minute waiting period before repeating the testing sequence.
6.1.4.2 If, during the 15-minute waiting period, the subject/individual
vomits or regurgitates material from the stomach into the
subject/individual's breath pathway, the 15-minute waiting
period must begin again.

6.1.4.3 If there is a doubt as to the events occurring during the 15 minute
monitoring period, the officer should look at results of the duplicate
breath samples for evidence of potential alcohol contamination. For
clarification sec section 6.2.2.2.
6.2.2.2 The results for duplicate breath samples should correlate within 0.02
to indicate the absence of alcohol contamination in the
subject/individual's breath pathway, show consistent sample delivery,
and indicates the absence ofRFI as a contributing factor to the breath
results." (emphasis added)

R. at p. 346-347.
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The State, in it's brief, does not explain the inconsistencies found in Section 6 of the SOP
effective November 1, 2010. R. at pp. 346-348. Attached as Exhibit "A" is a copy of the SOP that
was in effect as of January 15, 2009. The Court can look at page 6 which sets out the subject testing
procedure that was used in 2009, prior to the revision of the SOP in August of 2010. In 2009, the
subject must be monitored for 15 minutes. In 2010, the subject should be monitored for at least
15 minutes. The November 1, 2010, SOP indicates that any material which absorbs/adsorbs should
be removed from the mouth prior to the 15 minute waiting period. However, under the "NOTE,"
the November 1, 2010, SOP indicates that any material left in the mouth during the 15 minute
waiting period does not make any difference. People in Idaho soak chew with alcohol to keep it
moist. If such chew is left in the mouth, does the State really believe that the alcohol in the chew
dissipates within 15 minutes? There is no science behind such an idea.
Section 6.1 is internally inconsistent. Section 6.1 indicates that during the monitoring
period, the subject should be not allowed to smoke, drink, eat, belch, burp, vomit or regmgitate.
The reason behind this is that anything brought up from the stomach would potentially contaminate
the breath samples. However, the State, in it's brief, notes: "An additional fifteen minute waiting
period is not required if a belch or burp occurs." Corrected Respondent's Brief at p. 11. This
position does not comply with common sense regarding breath testing. Burping and belching can
bring up alcohol vapor from the stomach which is no different from regurgitation or vomiting.
Please note the· Court's analysis in In Re Schroeder, 147 Id. 476, 210 P.3d 584 (Ct. App. 2009):
"Here, the SOP is more general, for it applies to various breath testing
devices approved by the ISP, where as the Intoxilyzer 5000 manual is written
exclusively for that instrument and is therefore less likely to have been
written in a way that might sacrifice specific detail for broad applicability."
At p. 480.
APPELLANT'S REPLY BRIEF
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In Re Schroeder dealt with burping and belching and the requirement for restarting the
monitoring period.
SOP Section 6.1.4.1 notes that the operator must be aware of the possible presence of mouth
alcohol as indicated by the testing instrument. R. at p. 346. The machine used in this case to draw

Mr. Beyer's breath is the Lifoloc FC20. The Lifeloc FC20 Breath Testing Specialist BTS Manual
is a part of this record. R. at p. 354. This manual specifically notes:
"The instrument does not have the ability to flag a mouth alcohol
sample, but the combination of the 15 minute waiting period before testing
and the 0.02 agreement capability provides protection against mouth
al coho 1." (emphasis added)

R. at p. 3 71.
The State's reliance on the SOP Section 6.1 .4.3 for the potential for mouth alcohol by
looking at the results and the Lifeloc FC20 is not supported by this record. The Lifeloc cannot test
for mouth alcohol. SOP Section 6.2.2.2 uses the word "should" which means it is discretionary
based on the analysis the State wants the Com1 to use in applying the November 1, 2010, SOP.
Please note the language in Section 6.2.2.2 does not say "mouth", it says "individual's breath
pathway" and deals with showing a consistent sample delivery and the absence of RFI (Radio
Frequents Interference) as a contributing factor to the breath results. Finally, if the observation
period in Mr. Beyer' s case was only two minutes long and the breath test results were 0.15/0.15,
would the State argue that the 15 minute observation period was not relevant because there was not
a violation of the 0.02 correlation that the State argued in it's brief? One has to question what rules
must be followed by ISPFS or any breath machine operator.
The State provides no science for the change from the use of the mandatory provisions found
in the SOP and the manuals from 2009 that \Vere used in cases like Schroeder, supra. What the
APPELLANT'S REPLY BRIEF
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ISPFS and the State put forward is this discretionary document (the November 1., 2010, SOP) that
docs not have any real mandatory provision that cannot be undone by some other subsection of the
SOP. On the one hand, there should not be any smoking, drinking, eating, belching, burping,
vomiting or regurgitation.

On the other hand, the operator should begin another 15 minute

observation period. The State is arguing that the only way to begin the 15 minute observation period
over is to have regurgitation or vomiting. If Mr. Beyer' s was smoking, drinking, eating, belching
and burping during the entire 15 minute observation period, the State would have the Court believe
there is no requirement to start the 15 minute observation period over. This argument of the State
is nonsensical. The Court may want to ask the State exactly why burping and belching and the vapor
from one's stomach suddenly does not have any effect on the 15 minute observation period. Why
until August 20, 2010, were there mandatary requirements to stai1 the 15 minute observation period
over. Has the science changed? Have the machines changed? Has Henry's Law somehow become
inapplicable to breath testing in the State ofldaho? Why is everything discretionary? There is no
standard of mandatory compliance with any scientific principle, this is what the State is mguing in
this case. The November 1, 2010, SOP is internally conflicted. One provision does not support the
other. One provision undoes the other.
Additionally, the State cannot get pass the fact the District Court, in it's decision, noted as
follows: "When the tow driver got out of his truck, the trooper merely yelled for him not to 'grab'
Petitioner's vehicle yet, \vhich took less than ten seconds." R. at p. 918. Nor can the State get pass
what the hearing ofiicer stated in his Findings and Conclusions:
"Even when Trooper Talbott's attention was diverted to other situations
during the monitoring period (including Trooper Talbott's yelling to a tow
trunk driver for less than eight seconds, (Exhibit B)"
R.atp.195.
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The Court can hear on the audio that Trooper Talbott was moving towards the driver of the
tow truck when he started yelling at him. Exhibit B. There is no indication that the trooper was
focusing any of his sense on Mr. Beyer at that time. The Court can use common sense: when a
trooper is yelling at somebody else, he is not paying much attention to a person who is sitting in the
back of a vehicle, especially when the trooper is moving towards the person he is yelling at. This
is the fact pattern found in Mr. Beyer' s record.
The State, in it's brief, docs not cite to any part of the record where the arresting trooper
indicated that any of his senses were focused on Mr. Beyer when he was distracted by the tow truck
driver. The audio from the video does not support the State's position and the hearing officer
improperly analyzed the facts. There is no substantial and competent evidence to support the hearing
officer· s decision in Mr. Beyer' s case. Substantial evidence is such relevant evidence as a reasonable
mind might accept to support a conclusion. In Re Masterson v. ITD, 150 Id. 126, 244 P.3d 625 (Ct.
App. 20 l 0). A reasonable mind would have to assume that Trooper Talbott's senses were all
focused on the tow truck driver either for the eight seconds or the ten seconds found by the hearing
officer or the District Court on review.
In addition, the arresting trooper could have recorded all of the contact with Mr. Beyer but
choose not to. (See additionally ~~esaw v. ITD, Docket No. 39759-2012, Idaho Supreme Court).
This pai1icular trooper does not video the breath test. The only reason there was any video recording
of the backseat of his vehicle was because of Mr. Beyer's initial refusal of the breath test.

APPELLANT'S REPLY BRIEF
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Mr. Beyer, in this case, simply has to show that the observation standards were not followed.
LC. § l 8-8002A(7)(d)1. The State does not cite to one case that says that the driver has to actually
present evidence that something happened during the 15 minute observation period. It would have
been easy enough for the trooper to have simply asked "Did you burp, belch or vomit." The Court
may want to ask the State why the trooper inform Mr. Beyer at the beginning of the observation
period not to belch or burp, if belching and burping is not relevant to breath testing. The trooper did
not ask \1r. Beyer if he belched or burped just prior to breath testing. The hearing officer indicated
that Trooper Talbott's attention was "diverted" to other situations during the monitoring period.
Mouth alcohol contan1ination could have been present in the two breath samples. Compare
the breath results to Mr. Beyer's performance on the field sobriety tests and his generally
maneuvering that is found on the video. There is no bad driving in the video. This all suggests a
lack of intoxication.
The observation period was not complied with. Mr. Beyer was met his burden. He does not
have to go beyond showing that the observation period was not followed. I.C. § l 8-8002A(7)( d).

c.
THERE IS NO DUE PROCESS IN ALS HEARINGS
In Bell v. ITD, 151 Id. 659, 262 P.3d 130 (2011), the Court questioned the actions of the
hearing officer because ITD seemed to disregard Bell's substantial interests in receiving a decision,
before or at least promptly after the deprivation of his driver's license. At p. 142. In the Beyer' s

1r.c.§ l 8-8002A(7)(d) states:
"The burden of proof shall be on the person requesting the hearing. The hearing officer shall not vacate the
suspension unless he finds, by a preponderance of the evidence, that:
(d) The tests for alcohol concentration, drugs or other intoxicating substances administered at the direction of the
peace officer were not conducted in accordance with the requirements of section 18-8004(4), Idaho Code, or the
testing equipment was not functioning properly when the test was administered."
APPELLANT'S REPLY BRIEF
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record, there are several subpoenas and ALS hearing decisions which provide substance to the
concern recognized by the Bell court. R. at pp. 476-640. See Exhibit "B". Attached as Exhibit "C"
hereto are two Subpoena Duces Tecum from a recent ALS in which the hearing was to be held on
September 25, 2012, and the subpoenaed information had to provided to ITD's hearing officer by
September 24, 2012, the day before the hearing. When was the driver's attorney going to get them?
Attached as Exhibit "B" arc two Subpoena Duces Tecum in which the hearing was to be held on
January I 8, 2011, and the subpoenaed information had to provided to ITD's hearing officer by
January 19, 20 l 1, the day after the hearing. Even with the Bell decision, the hearing officers are still
issuing subpoenas that do not help the driver or comply with due process.
The factors noted in Matthews v. Eldridge, 424 US 319, 96 S.Ct. 893, 47 L.2d 18 (1976) are
found in this case. The private interest is Mr. Beyer's driver's license. It is clear that issuing
subpoenas for infomrntion to be produced the day before, the day of or days after is not conducive
to due process and could be easily changed by simply requiring that the subpoenas be issued in such
a fashion that the information is provided seven days in advance of the hearing. With that in mind,
find the subpoenas that arc attached as Exhibits "E" and

in which the hearing officer did not

seem to have any problem in issuing a Subpoena Duces Tecurn that would be consistent with the
driver's due process rights. In Exhibit "E", the hearing was to be held on September 24, 2012, and
the subpoenaed information had to provided to JTD's hearing officer by September 19, 2012. In
Exhibit "F", the hearing was to be held on June 14, 2012, and the subpoenaed infom1ation had to
provided to ITD' shearing officer by June 4, 2012. There is no indication that in ALS matters there
would be any cost to the State in requiring subpoenas be issued in a timely fashion along with
decisions. The State of Washington has statutory requirements that temporary licenses remain in
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effect until the hearing officer issues his decision. RCW §§ 46.25.125(6) and 46.20.308(8). The
Idaho hearing officers would probably welcome the ability to have additional time to render
decisions. One would think that after the Court issued it's Bell, supra, decision, ITD would make
sure that its hearing officers issued subpoenas and their decisions in a timely fashion. That has not
happened and this Court has the opportunity to set it clear that the Appellate Courts in Idaho will not
stand for this untimely practice. The Bell court came close, but now it is time to slam the door or
draw a red line that specifically requires timely subpoenas and timely decisions. How can a driver
have a meaningful post-suspension hearing without log sheets, breath testing information or
information regarding the operator's qualifications prior to the hearing? For that matter, having the
video or the audio, which is the best evidence in a case, prior to the hearing.
Based on the evidence before the Court, there is ample opportunity to find there is no due
process in these ALS hearings.

D.
IN-PERSON HEARINGS

Jt is interesting to note the statistical information that ITD has regarding the prior in-person
hearings that use to be held in the 1990s. Mr. Litteneker, Jim Givens, and Chuck Kovis were hearing
officers hired by ITD. The statistical data indicated that 75% of the time, the hearing officers who
had in-person hearings, including Mr. Littenker, would vacate the license suspension. When ITD
changed the process to telephone hearings, the number of 1icense suspensions being vacated went
to about 10%. If this information does not tell the tale regarding the importance of in-person
hearings, what other evidence would? See Gib bar v. State ofldaho, Department of Transportation,
143 Id. 93 7, 155 P.3d 1176, (Ct. App. 2006) (Gib bar Appellant's Briefand references to ITD statistic
report).
APPELLANT'S REPLY BRIEF
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CONCLUSION
Mr. Beyer has met his burden. The license suspension should be vacated and the matter
remanded back to ITD.
DATED this

day of October. 2012.
CLARK and FEENEY, LLP

Charles M. Stroschein, a member of the firm
Attorneys for Appellant

I hereby certify on the
day of October, 2012, a true copy
of the foregoing instrument
was:
Mailed
Faxed
Hand delivered to:
Edwin L. Litteneker
Special Deputy Attorney General
Idaho T ransp01iation Department
P.O. Box 321
Lewiston, ID 83501
CLARK and FEENEY, LLP

Attorneys for Appellant
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EXHIBIT A

Standard Operating Procedure
Breath Alcohol Testing

Idaho State Polic.e
Forensic Services
August 1994
(Revised 12/2008 and 1114/2009, effective date 1115/2009)

Rev>Sed l/2009

Glossary
Breath Test: A series of separate breath samples provided during a breath testing sequence.
Breath Testing Sequence: A sequence of events as determined by the Idaho State Police Forensic Services, which may be
directed by either the instrument or the operator, but not both, and may consist of air blanks, calibration checks, internal
standard checks, and breath samples.
Breath Testing Specialist (BTS): An operator who has completed an advanced training class taught by an employee of the
Idaho State Police Forensic Services. BTS certification is valid for 26 calendar months and expires on the last day of the
26th month.
Idaho State Police Forensic Services (ISPFS): Formerly known as the Bureau of Forensic Services, the !SPFS is dedicated
to providing forensic science services to the criminal justice system of Idaho. ISPFS employees are qualified to perform all
duties of a BTS.
Calibration Check: A check of the accuracy of the breath-testing instrument utilizing a simulator and ethanol-based
reference solution(s) provided by the ISPFS or approved vendor(s) and standardized by the ISPFS. Calibration checks should
be reported to three decimal places.
Certificate of Analysis: A certificate stating that the reference solutions used for calibration checks have been tested and
approved for use by the ISPFS
Certificate of Approval: A certificate stating that an individual breath alcohol-testing instrument has been evaluated by the
1SPFS and found to be suitable for forensic alcohol testing. The certificate bears the signature of the Idaho State Police
Forensic Services Manager/Maj or, and the effective date of the instrument approval.
Changeover Class: A training class for currently certified personnel during which they are taught theory, operation, and
proper testing procedure for a new make or model of instrument being adopted by their agency. Breath Testing Specialists
attend BTS training that qualifies them to perform BTS duties related to the instrument
Operator Certification: The condition of having satisfied the training requirements for administering breath alcohol tests as
established by the lSPFS. Operator certification is valid for 26 calendar months and expires on the last day of the 26th
month.
Operator: A.n individual certified by the ISPFS as qualified by training to administer breath alcohol tests.
Operator Class: An ISPFS-approved training class for prospective or uncertified breath test operators Currently certified
Breath Testing Specialists may teach operator classes.
Recertification Class· A training class for currently certified personnel, completion of which results in uninterrupted
continuation of their Operator or BTS status for an additional 26 months.
Reference Solution: An ethanol-based solution of known concentration provided by the ISPFS or approved vendor(s) and
standardized by ISPFS, and used to conduct calibration checks.
Simulator Check (SIM CHK): ls a type of calibration check that is run with each individual breath test
Waiting Period/Monitoring Period/Deprivation Period: Mandatory 15-minute period prior to administering a breath
alcohol test, in which an officer monitors the test subject

Revised 1/2009

Breath Alcohol Standard Operating Procedure
List of Revisions
SOP Section

Date of Revision

2

Delete reference to ALS

June 1, 1995

2

0.02/0.20 solutions

Junel,1995

3.2.l
2.1
2.2

Valid breath tests

October 23, 1995

Alco-Sensor calibration checks
Intoxilyzer 5000 Calibration Checks
Effective June, 1996

May 1, 1996
May 1, 1996

2.1.2

0.003 agreement

June 1. 1996

2.1.2

Operators may run calibration checks

July 1, 1996

2.1.2

Re-run a solution within 24 hours

September 6, 1996

2.1

All 3 solutions run within a 24-hour period

September 6, 1996

2

All 3 solutions run within a 24-hour period

September 6, 1996

2.1.2

Re-running of a solution

September 26, 1996

2.1

All solutions run within a 48-hour period
Reference to "three" removed

OcL 8, 1996

2

All 3 solutions run within a 48-hour period

September 26, 1996

2

More than three calibration solutions

October 8 1996

2

Solution values no longer called in to BFS

April 1, 1997

2.1

Alco-Sensor and Intoxilyzer 5000
calibration check

August 1, 1998

2.2

Calibration checks for the lntoxilyzer 5000

February 11. 1999

Name change, all references made to the
Bureau of Forensic Services were changed to
Idaho State Police Forensic Services.

August 1999

1.6

Record ::vfanagement

August 1, 1999

2

Deleted sections on relocating, repairing, recalibrating, August 1, 1999
and loaning of instruments from previous revision.

1.2, 2.1, 2.2

Alco-Sensor and lntoxilyzer 5000

September 26, 1996

1

August 1, 1999

ij
Revised J/2009

calibration checks

3

Deleted sections on blood and urine samples
for alcohol determination

August 1, 1999

1.6

Operator certification record management

January 29, 2001

1,2, and 3
2. l. 2.2

Reformat numbering
Requirement for running 0.20 simulator solution

August 18, 2006

2.2.1.1.2.2

Changed 3-sample to "two print cards".

November 27, 2006

2.2.1.1.2.2
2.1.2.1 and 2.2.4

Deleted ''simulator port" and "two print cards".
Simulator temperature changed from ·'should"
to "must".

May 14, 2007
May 14, 2007

2.2.1.1.2.2

Clarification of 0.20 calibration checks.

September 18, 2007

1.2

Added the Lifeloc FC20

February 13, 2008

1.5

Deleted requirement that the new instrument
utilize the same technology ifthe BTS is currently
certified

February 13, 2008

2

Modified the accepted range for simulator solutions to
+!- 10%, eliminating the +1- 0.01 provision. Added
"Established target values may be different
from those shown on the bottle label'·

2.2

Added Lifeloc FC20 calibration checks
Intoxilyzer 5000 calibration is now section 2.3

2.

Modified to specifically allow use of the 0.20
during subject testing

Sections 1, 2, 3

2.1.4, 2.2.3, 2.2.4, 2.2.5
And 2.2.10

General reformat for clarification. Combined
Alcosensor and Lifeloc sections. Specifically,
changed calibration requirement using the 0.20
reference solution from four (4) checks to two (2).
Clarification: a ·'calibration check" consists of a
pair of samples in sequence and both samples
must be within the acceptable range before
proceeding with subject testing. A 0.20 solution
should be replaced every 20-25 samples. Clarified
the correct procedure for performing a calibration check.

February 13, 2008

February 13. 2008

February 13, 2008

December 1, 2008

January 14, 2009
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1. Instrument and Operator Certification
To ensure that minimum standards are met, individual breath testing instruments, operators, and breath
testing specialists (BTS) must be approved and certified by the Idaho State Police Forensic Services
(ISPFS ). The ISPFS will establish and maintain a list of approved instruments by manufacturer brand or
model designation for use in the state.
1.1

Approval of Breath Testing Instruments. In order to be approved and certified each
instrument must meet the following criteria:
1.1.1

The instrument shall analyze a reference sample or analy1ical test standard, the results of
which must agree within+/- 1O~/o of the target value or such limits set by ISPFS.

1.1.2

The certification procedures shall be adequate and appropriate for the analyses of breath
specimens for the determination of alcohol concentration for law enforcement.

1.1.3

Any other tests deemed necessary to conectly and adequately evaluate the instrument to
give accurate results in routine breath alcohol.

1.2

The ISPFS may, for cause, remove a specific instrument by serial number from evidential testing
and suspend or withdraw certification thereof.

1.3

Operators become certified by completing a training class taught by an ISPFS certified Breath
Testing Specialist (BIS). Certification is for 26 calendar months and expires the last day of the
26th month. Certification will allow the operator to perform all functions required to obtain a
valid breath test. It is the responsibility of the individual operator to maintain their current
certification; the ISPFS will not notify operators that their certification is about to expire.
1.3. I

Recertification for another 26-month period is achieved by completing an JSPFS
approved Operator class prior to the end of the 26th month.

1.3.2

If the individual fails to satisfactorily complete the class (including the written and
practical tests), or allows their certification status to expire, he/she must retake the
operator class in order to become re-ce11ified.

1.3.3 Current Operator certification is voided, and the individual is not certified to run
evidentiary breath tests on the instrument in question umil the operator class is
completed.
1.3.3
1.4

There are no grace periods or provisions for extension of operator certification.

Breath Testing Specialists (BTS) are Operators who have completed an advanced training
class and are ISPFS-certified to perform instrument maintenance, and provide both basic and
recertification training for instrument operators.

Rcvtsed

1.4.1

1.4.2

1. 5

1.6

To obtain initial BTS certification, an individual must be currently certified as an
Operator of that particular instrument. BTS certification is then obtained by completing
an approved BTS training class.
Certification is valid for 26 calendar months.

1.4.3

If BTS certification is allowed to expire, the individual reverts to certified Operator status
for 12 calendar months for that instrument. He/she may no longer perform any BTS
duties relating to that particular instrument.

1.4.4

BTS certification is renewable by attending an approved BTS training class.

1.4.5

The Idaho State Police Forensic Services may revoke BTS certification for cause.
Examples may include falsification of records, failure to perform required calibration
checks, failure to successfully pass a BTS re-certification class and failure to meet
standards in conducting operator training.

Adoption of a new instrument by an agency will require updating any BTS and Operators in
that agency.

1.5.1

A currently certified BTS may become a certified BTS for a new instrument by
completing an instrumentation class.

1.5.2

A currently certified Operator may certify on a new instrument by completing an ISPFS
approved Operator Instrumentation Class for the new instrument.

1.5.3

Individuals not currently certified as Operators must complete an Operator Class for
each approved instrument.

Record maintenance and management. It is the responsibility of each individual agency to
store calibration records, subject records, maintenance records, instrument logs, or any other
records as pertaining to the evidentiary use of breath testing instruments and to maintain a
current record of operator certification.

1.6.l It is the responsibility of the agency to see that the said records are stored and maintained
a minimum of (3) years in accordance with IDAPA 11.03.01.
1.6.2 The Idaho State Police Forensic Services will not be responsible for the storage of such
records not generated by it.
1.6.2.l Records may be subject to periodic review by the Idaho State Police Forensic
Services.
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2.

Calibration Checks of Breath Testing Instruments

Calibration checks aid the Breath Testing Specialist (BTS) and the Idaho State Police Forensic Services
(ISPFS) in determining if a breath-testing instrument is functioning correctly. Calibration checks are
performed using a reference sample or analytical standard of ethanol-water, wet-bath simulator solutions
prepared and analyzed by the ISPFS or an approved vendor. The ISPFS analysis establishes the target
value and acceptable range of the solutions used for the checks and includes them on the Certificate of
Analysis. Note: The ISP established target values may be different from those shown on the bottle
label.

2.1

Alco-Sensor and Lifeloc FC20 - Portable Breath Testing Instrument Calibration Checks
2.1. l

The Alco-Sensor and Lifeloc FC20 portable breath testing instrument calibration check is
run using approximately 0.08 and/or 0.20 reference solutions provided by the Idaho State
Police Forensic Services or approved vendor and following the procedure outlined in the
Alco-Sensor and Lifeloc FC20 instrument manuals.

2.1.2

The calibration checks using the 0.08 and 0.20 reference solutions consist of two samples
separated by air blanks.

2.1.3

A calibration check of the Alco-Sensor and Lifeloc FC20 instruments using a 0.08
reference solution must be performed within 24 hours of a subject test to be approved for
evidentiary use. Multiple breath tests may be covered by a single calibration check.

2.1.3 .1 A 0.08 reference solution should be replaced with fresh solution approximately every
20 - 25 checks or every month, whichever comes first
2.1.4

A 0.20 reference solution should be run and results logged once per calendar month and
replaced with fresh solution approximately every 20 25 checks.
NOTE: The 0.20 calibration check is run in support of excessive consumption: Idaho
Code section I 8-8004c.

2. 1.4. l The 0.20 reference solution check satisfies the requirement for a calibration check
within 24 hours of a subject test. The 0.20 reference solution should not be used
routinely for this purpose.
2.1.5

Acceptable results for a 0.080 or 0.20 calibration check is a pair of samples in sequence
that are both within
10% of the reference solution target value. Target values and
ranges of acceptable results are included in a certificate of analysis for each solution lot
series, prepared by, and available from, the ISPFS.
NOTE: Due to external factors associated with changing a reference solution
(examples include: ambient air in the sample chamber, temperature
fluctuation) the results of the initial calibration check may not be within the
Revised l/2(109

acceptable range, therefore the calibration check may be repeated until a pair
of satisfactory results are obtained however, if results after a total of three runs
for any solution (equivalent to six tests) are still unsatisfactory, contact the
appropriate ISPFS Laboratory. The instrument should not be used for
evidentiary testing until the problem is corrected and calibration check results
are within the acceptable range.
2.1.6

Temperature of the simulator must be between 33.5°C and 34.5°C in order for the
calibration check results to be valid.

2.1. 7

Calibration check solutions should only be used prior to the expiration date on the label.

2.1.8

An agency may run additional calibration checks at their discretion.

2.1.9

The official time and date of the calibration check is the time and date recorded on the
printout, or in the absence of the printer, the time and date recorded in the log.

2.2 Intoxilyzer 5000/EN Calibration Checks

lntoxilyzer 5000/EN instruments must have a calibration check with each subject test. If the
calibration check is acceptable the instrument will be approved and the resulting breath samples
will be deemed valid for evidentiary use.
2.2.1

Intoxilyzer 5000/EN calibration check is run using 0.08 and/or 0.20 reference solutions
provided by the Idaho State Police Forensic Services or approved vendor and following
the procedure outlined in the Intoxilyzer 5000/EN manual.

2.2.2

During each subject breath test using the Intoxilyzer 5000/EN, a 0.08 calibration check
will be performed as directed by the instrument testing sequence and recorded as SIM
CHK on the printout. If the SIM CHK is not within the acceptable range for the solution,
the testing sequence will abort and no breath samples will be obtained.

2.2.3

A two sample calibration check using a 0.08 reference solution should be ran and results
logged each time a solution is replaced with fresh solution. A 0.08 reference solution
should be replaced with fresh solution approximately every 100 samples or every month,
whichever comes first.

2.2.4

A two sample calibration check using a 0.20 reference solution should be run and results
logged once per calendar month and replaced with fresh solution approximately every 2025 samples.
NOTE: The 0.20 calibration check is run in support of excessive consumption; Idaho
Code section l 8-8004c.

2.2.5

Acceptable results for a 0.080 or 0.20 calibration check is a pair of samples in sequence
that are both within +/- 10% of the reference solution target value. Target values and
4
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ranges of acceptable results are included in a certificate of analysis for each solution lot
series, prepared by, and available from. the ISPFS.

NOTE: Due to external factors associated with changing a reference solution (examples
include: ambient air in the sample chamber, temperature fluctuation) the results of the
initial calibration check may not be within the acceptable range, therefore the calibration
check may be repeated until a pair of satisfactory results are obtained however, if results
after a total of three rnns for any solution (equivalent to six tests) are still unsatisfactory,
contact the appropriate ISPFS Laboratory. The instrument should not be used for
evidentiary testing until the problem is corrected and calibration check results are within
the acceptable range.
2.2.6

Calibration check information should be entered in the instrument log. The official time
and date of the calibration check is the time and date recorded on the printout, or in the
absence of a pnnter, the time and date recorded on the log.

2.2. 7

Calibration check solutions should only be used prior to the expiration date as marked on
the label.

2.2.8

Temperature of the simulator must be between 33.5°C and 34.5°C in order for the
calibration check results to be valid.

2.2.9

An agency may run additional calibration checks at their discretion.

2.2. l 0 Recommended calibration check procedure: Run <Escape><Escape> <C> using the 0.20
reference solution, rinse and dry the simulator, refill with fresh 0.080 and run <Escape>
<Escape> <C> before putting the instrument back in service.
2.2 11 The BTS must set the correct acceptable range limits and reference solution lot number in
the instrument before proceeding with subject testing.

5
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3. Subject Testing Procedure
Proper testing procedure by certified operators is necessary in order to provide accurate results that will
be admissible in court. Instruments used in Idaho measure alcohol in the breath, not the blood, and
report results as grams of alcohol in 210 liters of breath.
3.1 Prior to evidential breath alcohol testing, the subject must be monitored for fifteen (15) minutes.
Any material which absorbs/adsorbs or traps alcohol should be removed from the mouth prior to the
start of the 15 minute waiting period. During the monitoring period the subject should not be
allowed to smoke, drink, eat, or belch/burp.
3 .1.2

The breath test must be administered by an operator currently certified in the use of the
specific model of instrument used.

3.1.3

False teeth, partial plates, or bridges installed or prescribed by a dentist or physician does
not need to be removed to obtain a valid test.

3.1.4

The operator may elect a blood test in place of the breath alcohol test ifthere is a failure
to complete the fifteen minute monitoring period successfully.

3 .1. 5

During the monitoring period, the operator must be alert for any event that might
influence the accuracy of the breath test.
3.1.5.1 The operator must be aware of the possible presence of mouth alcohol as
indicated by the testing instrument. If mouth alcohol is suspected or indicated, the
operator should begin another 15-minute waiting period before repeating the
testing sequence.
3.1.5.2 If, during the 15-minute waiting period, the subject vomits or is otherwise
suspected ofregurgitating material from the stomach, the 15-minute waiting
period must begin again.

3.2

A breath alcohol test includes two (2) valid breath samples taken during the testing sequence
and separated by air blanks.
NOTE: A deficient or insufficient sample does not automatically invalidate a test.
3.2.1

If the subject fails or refuses to provide a second or third adequate sample as requested by
the operator, the single test result may be considered valid.

3 .2.2.1 The operator may repeat the testing sequence as required by circumstances.
3.2.2.2 The operator should use a new mouthpiece for each series of tests.
6
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3 .2.3

A third breath sample is required if the first two results differ by more than 0.02.

3.2.3.l Unless mouth alcohol is indicated or suspected, it is not necessary to repeat the 15minute waiting period to obtain a third breath sample.
3 .2.4

The operator should log test results and retain printouts for possible use in court. If there
is no printout, the log page becomes the legal record of the test results.

3 .2.5

If a subject fails or refuses to provide a second or third sample as requested by the
operator, the results obtained are still considered valid by the JSPFS, provided the failure
to supply the requested samples was the fault of the subject and not the operator.

3.2.6

If the second or third samples are lacking due to instrument failure, the operator should
attempt to utilize another instrument or have blood drawn.

7
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In the Matter of the D:r:ivirn:r Privileges of Christopher Nelson. The hearing was scheduled
for December 15, 2011. The subpoenaed information had to be received by ITD by December 19,
2011. R. at pp. 476-4 77.

In the Matter of the Drivi1w PrivileQes of Abraham Smith. The bearing was scheduled for
January 18, 2011 . The subpoenaed information had to be received by ITD by January 19, 201 1. R.
at pp. 478-480.
In th£_}vfatter of the DrivinQ Privileo:es of Ethan Karn. The bearing was scheduled for
October 6. 2011. The subpoenaed information had to be received by ITD by October 6, 2011. R.
at pp. 481-483.

In the Matter oft_he Drivirnr PrivileQes of Thomas Ravmond WaQner Jr. The DUI charge was
on August 15, 2003. The hearing was on September 1 L 2003.

The decision was reached on

September 29, 2003. The Order notes that the period of suspension began on September 15, 2003.
R. at p. 500.
In the \fatter of the DrivingJ>rivileees ofI-!omiJas Eugene McCane. The matter was heard
on August 13, 2003. The hearing officer vacated the license suspension on November 9, 2003,
because the recording device failed to work during the ALS hearing. R. at p. 504.
In thg~.Matter of the Drivinf! PrivileQesof Joseph Edward S12mks. The DUI contact was on
August l

2003. The hearing was on August 28, 2003. The decision was reached on November

20, 2003, with the Order saying that the hearing officer's decision is dated November 20, 2003, and
the order notes that the 90 day suspension commenced September 11, 2003. R. at p. 525.

In the Matter of the Drivin E! Privile£es of Anthony Cole S ei tsimrer. The breath tests/DUI
stop \Vas on January i 0, 2004. The ALS hearing was held on February 3, 2004. The Order was
entered, vacating the license suspension, on February 20, 2004, which \Vould have been 11 days after

the temporary driving privileges would have ended. R. at p. 534.
In the Matter of the Driving Privileges of Dennis Joseph Schaff. The hearing was held on
December 18, 2004. The decision was vacated on January 5, 2005. R. at p. 541.
In the Matterqf the Driving Privilec:es of Ronald Lee Paffile. Mr. Paffile was slopped for
DUI on March 4, 2005. The hearing was held on March 29, 2005. The hearing officer vacated the
license suspension on Jvfay 17, 2005. R. at p. 550.
In the Matter of the DrivinQ Privileges of J~anna Marie Wakefield. The DUI stop occurred
on December 2, 2005. The hearing was held on Janumy 5, 2006. The hearing officer issued his
decision on February 22, 2006. In this case, the hearing officer had granted a stay, but it \Vas three
days after the license suspension took effect. R. at p. 567.
In the Matter of the Drivin!l Privilec:es.gfATTin11da Marie White. Ms. White was arrested on
1'.'ovember 19, 2005. The hearing was held on December

2005. Her license suspension was

vacated on January 27, 2006. R. at p. 576.
In the Matter of the Driving

Privile~es

of Tvson J. Kernan. Mr. Kernan

w~1s

arrested on

January 18, 2009. Mr. Kernan had his telephone bearing on February 9, 2009. The hearing officer
issued his decision on February 23, 2009, noting tbat the license suspension began on February 17,
2009. R. at p. 585.

In the Matter ofJhe Driving Privilec:es ofDarrvl Dw~..i:yne Le\vis. Mr. Lewis was stopped on
his DUI on July 31, 2001. His telephone hearing \Vas on August 20, 2001. His license suspension
was vacated on September 24, 2001. R. at p. 590.
In the Matter of the Drivin12 Privileges of Suzapne McAttv. Mr. McAtty was stopped on
January 24, 2002. Ms. McAtty had her ALS telephone hearing on February 19, 2002. The hearing
officer vacated the license suspension on March 26, 2002. R. at p. 601.

In the Matter of the Driving PrivileQes of Erik Bunkers. Mr. Bunkers had his telephone
hearing on March 18, 2002. His license suspension was vacated on April 8, 2002. R. at p. 608.
In the Matter of the Driving Privileges of Stacy Clint Lunders. The licence suspension
hearing was on March 25, 2002. The license suspension was vacated on April 25, 2002. R. at p.
613.
In the Matter of the DrivinQ Privilec:es of Arthur Eugene Kiele. Mr. Kiele was stopped on
August 18, 2002. He had has hearing on September 12, 2002. His license suspension was vacated
on September 19, 2002. R. at p. 622 .
.Inthe Mntt~i: ofJhe Drivino. Privileges o[B,ov Gordon Br8dley. Mr. Bradley was stopped for
DUI on August 14, 2002. He had his hearing on September 6, 2002. The decision was reached on
November 1, 2002, to sustain the license suspension. The Order noted that the suspension would
begin September 13, 2002. R. at p. 639.

EXHIBIT C

ID!.tHO

TIR'Af~SIP'OIR:TAT!ON

DEPARTMENT

Driver Services • PO Box 7129

Boise ID 83707-1129

PHONE :
LONNY GENE SKOW
14573 HILLSrDE RD
GENESEE

( 2 0 8 ) 33 4 - 87 3 6

SEPTEMBER 11, 2012

ID

83832

LIC#:
FILE#:
DOB:

NOTICE OF TELEPHONE HE.ARING
A HEAR.ING WILL BE HELD PURSUANT TO YOUR REQUEST REGARDING THE
ADMINISTRATIVE LICENSE SUSPENSION DATED AUGUST 31, 2012
THE
HEARING WILL BB CONDUCTED BY TELEPHONE CONFERENCE CALL ON
SEPTEMBER 25, 2012 AT 2:00 MT. THE TELEPHONE CALL WILL BE PLACED TO:
(
) YOU, AT TELEPHONE #:
(X.XX) YOUR ATTORNEY: CHARLES STROSCHEIN
AT TELEPHONE #: 208-743-9516
THE HEAR.ING OFFICER PRESIDING AT THE HEAR.ING WILL BE ERIC MOODY
**********************************************************************
YOU HAVE 7 DAYS FROM THE DATE OF THIS NOTICE TO REQUEST A
*
* CONTINUANCE FOR GOOD CAUSE SHOWN. FAILURE TO REQUEST A
*
* CONTINUANCE WITHIN 7 DAYS MAY RESULT IN THE DENIAL OF REQUEST.
*
**********************************************************************

*

THE HEAR.ING OFFICER MAY TAKE OFFICIAL NOTICE OF THE PETITIONER'S
DRIVER'S LICENSE RECORD AS MAINTAINED BY THE IDAHO TRANSPORTATION
DEPARTMENT, THE IDAHO ADMINISTRATIVE PROCEDURE ACT 04.11.01, ALL
MANUALS ADOPTED UNDER IDAPA RULES 11.03.0l AND 39.02.72, IDAHO
STATUTES, CITY AND COUNTY ORDINANCES, AND REPORTED COURT DECISIONS.
THE HEARING WILL BE CONDUCTED ACCORDING TO THE PROVISIONS OF TITLE 67,
CHAPTER 52, IDAHO CODE, AND THE RULES OF PRACTICE AND PROCEDURES OF
THE IDAHO TRANSPORTATION DEPARTMENT.
IF YOU NEED FURTHER ASSISTANCE,
PLEASE CALL (208) 334-8720.

CC: CHARLES STROSCHEIN

FORM 02N

50045

49

SUBPOENA - CIVIL
IDAHO TRANSPORTAT10N DEPT
3311 W. STATE ST.
BOISL ID 83703

TELEPHONE# (208)332-2005
PO BOX 7129

BO TSE, ID 83 707

BEFORE THE lDAHO TRANSPORTATlO"J BOARD OF THE STATE OF IDAHO 1N A;\D FOR THE IDAHO
TRANSPORTAT!O\ DEPARTMENT

A DM1NlSTRATIVE HEARTJ\iG
IN THE \1 A TTER OF THE
DRI\TNG PRIVILEGES OF

SUBPOENAOlCESTECLM

r~ONNY GENE SKOW
THF STATE OF lD,'\HO TO: EVIDENCE CUSTODIA:\ - LATAH COUNTY SHERIFF'S

OFFICE

Y c>Ll are herehy c0mma11ded w
Idaho Transpo1iat1on Depa;iment.

You are commanded to provide the following items andl documents:
One copy oftlw JNSTRCJ\fENT OPERATION LOGSHEETS. MAINT\NCE LOGSHEETS, CALIBRATION RECORD~
! PERFORi'VlANC~yrmrFTCATJON RECORDS AND CERTIFICATES OF APPROVAL for Life Loe SN #90205837 for

the period of August L 2012 through September I, 2012, showing the .08 and .20 calibration checks with the
corresponding Simulator Solution Lot changes.

One

cO{!,.V

of the ldaho State Police Certificate A1rnrovin2 Life Loe SN# 90205837 for use.

THE SUIBPOIENAED MATIEIRIAL MUST IBIE !RECff!VIEll) BY September 24, 201.2.
f\"otice To Pruiy To Whom This Subpoena is Directed: This subpoena is issueo upon the
condition that the requesting party, Attorney Clrnrles Stroschciu, Phone #208--741-9516 shall advance the reasonable cost
of producing the books, papers, docnments, or tangible things, to the agency providiug the evidence.

*""IF VOUI ARE UNABLE TO COMIPILV W!Ti1__IHl§__~UBl?OfENA. P~EASE IMMEIDllAl'fELY CONTACT
Le~lY!! AT l20Bl 334-8720.,,....
Subpoenaed material mar he sent via U S. :'vla!l 10

Idaho Ttansportation Department.
A.LS. Hearing Unit
Att:Leslye
PO Box 7129

Boist' JD 83707-1129
Or Fax to: (208) 332-2002
This subpoena has been issued in compliance with JDAPA ruJe 39.02.72.J00.01
have
que'.i1ions regarding this suhpne!:a you can contact lesl:Y-_~at ]J.:J.-8720.

~~

,,..,,,.,7"1'_

.!~, "~,o;:-

>r-t5·~';:r~

This fax was recerved oy GFI c.A.Xmake: fax server For more 1nfcrmat:on, visit htp//ww11v.gfi com

SUBPOENA - CIVIL
IDAHO TRANS PORTA 'TlON DEPT.
3 .l l I \\'. STA TE ST.
BOISE, ID 83703

TELEPHONE#: (208)332-2005
PO BOX 7129
!301SE. ID 83707

BEFORE THE IDAHO TRANSPORTATION BOARD OF THE STATE OF IDAHO IN AND FOR THE lDAHO
TRANSPORTATION DEPARTMENT
AD!vHN ISTRi\ TIVE :I EARING
l ' THE l\lA TTER OF THE
DRIVING PRIVILEGES OF

SLBPOENA DllCES TEClJM

LO'iN'l GEKE SKOW
Tr IF

s r A lE 01

IDAHO TO: EVlDENCE CLSTODL.\N

LAT All Cot NTV SH.ERlFF'S OFFICE

You arc hereby com1wi11dcd Lo produce evidence for an Administrative Hcanng

the

Idaho Transpmiatwn Depm1ment.
Yollll are commanded to IProvDde il:he fo~lowing iaems and! dlocumell1ts:
One copv of am audio and video of the stop/ancst/evidentfan testing of Lonny Gene Skow
on August 3 l, 2012 Citation #20349.

THIE SUBPOENAED M.ATIERDAll.. MIUlST BIE RIECEUVIED BY Sepitembgir 24, 2012.
Notice To Party To Whom This Subpoena is Directed: This subpoena is issued upon the
condition that the requesting party, A ttorne.\ Ch arlcs Stroschcin, Phone #208- 7 43-9516 sha II advance th c
reasonable cost of producing the boC1ks, papers, documents, or tangible things, to the agency providing the
c\idcnce.

**HF YOIUJ ARE UNA!BllE TO

CO_l1/1~P'l Y !!.[~TH

TH[$ SUIE!JPOIENA, l?l!EAS!E HMMIEDUATIEJL V

CONTACT tl.eslye AT {20Jli.~}4-8720.~
Subpoenaed m2Jcnal must be sen! via U.S. Mail to:
Idaho Transportation Department
A.LS. Hearing Unit
Att:Leslye
PO Box '1129
Boise ID 8371l7-1129
This rnhpoc-na has been issued in compliance with lDAPA rule 39,02.72 ...W0.01
lf vnu hdve any que.SLHms regardrng

'h~s

subpoena you can contact leslyE;!~at 34-8720.

-~~

fax vvas received by GFI FAXmaker tax server For more information, visit

h~pfiwww.gficom

EXHIBIT D

IDAHO YR.ANSPOR1"ATION DEPAR.1"MENT

(28£l.JM.g735.

Driver Services • PO. Box 7129
Boise ID 83707·1129

drnv.idaho.gov

JRlECEKVJED
JAN - 4 20H
CHARLES M. STROSCHfJN

SMITH, ABR.ARAM LOUIS
3520 14TH ST
LEWISTON

ATTORNEY
208-74J..9516

ID

83501

PHONE :

{2 0 8) 3 3 4 - B 7 3 5

JANUARY 04 I 2 011
LIC#;
FILE#: 648000129423
DOB:

NOTICE OF TELEPHONE HEARING
A HEARING WILL BE HELD PURSUANT TO YOUR REQUEST REGARDING THE
ADMINISTRATIVE LICENSE SUSPENSION DATED DECkMBER 22, 2010
THE
HEARING WILL BE CONDUCTED BY TELEPHONE CONFERENCE CALL ON
JANUARY 18, 2011
AT l:OOMT
THE TELEPHONE CALL WILL BE PLACED TO:
(
) YOU, AT TELEPHONE # 1
(XXX) YOUR ATTORNEY: CHARLES STROSCHEIN
AT TELEPHONE #: 208 743-9516
THE HE.ARING OFFICER PRESIDING AT THE HEARING WILL

BE ERIC MOODY

* YOU HAVE 7 DAYS FROM THE DATE OF THIS NOTICE TO REQUEST A
.,, CONTINUANCE FOR GOOD CAUSE SHOWN.
FAILURE TO REQUEST A
* CONTINUANCE WITHIN 7 DAYS MAY RESULT IN THE DENIAL OF REQUEST.

~

*
*

****n*****************************************************************
THE REA.RING OFFICER WILL TAKE JUDICIAL NOTICE OF THE RECORDS REGULARLY
MAINTAINED BY THE IDAHO TRANSPORTATION DEPARTMENT, TB:E IDAHO
ADMINISTRATIVE PROCEDURE ACT RULES, ALL MAmJALS ADOPTED UNDER IDAPA
RULES 11.03.01 AND 39.02.72, IDAHO STATUTES, AND REPORTED IDAHO COURT
DECISIONS.

THE REARING WILL BE CONDUCTED ACCORDING TO THE PROVISIONS OF TITLE 67,
CHAPTER 52, IDAHO CODE, AND THE RULES OF PRAC'I'ICE AND PROCEDURES OF
THE IDAHO TRANSPORTATION DEPARTMENT.
IF YOU NEED FURTHER ASSISTANCE,
PLEASE CALL (208) 332-2005.

CC: CHARLES STROSCHEIN

?ORM 029

1001~

From:J'"'-322002
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SUBPOENA - CIVIL
IDAHO TRANSPORTATION DEPT.
3311 W. STATE ST.
BOISE, ID 83703

TELEPHONE# (208)332-2005
PO BOX 7129
BOISE, ID 83707

BEFORE THE IDAHO TRANSPORTATION BOARD OF TIIB STATE OF IDAHO IN AND FOR THE IDAHO
TRANSPORTATION DEPARTMENT
ADMIN1STRA TIVE HEARING
IN THE MATIER OF THE
DRIVING PRIVILEGES OF

SUBPOENA DUCES TECUM

ABRAHAM LOUIS SMITH
THE STATE OF IDAHO TO: BRANDON HOPPLE-LEWISTON POLICE DEPARTMENT

You are hereby commanded to produce evidence for an Administrative Hearin~before the
Idaho Transportation Department.

You atrs commanded to provJde the following Hems und documl!!nts:
One copy of the INSTRUMENT OPERATION LOGSHEETS and CALIBRATIQNJPERFORMANCE VERIFICATION
RECORDS for Intoxilyzer SOOOEN SN #68-012541 for the period of November 1, 2010 tbru December 23, 2010, showing
the .08 and .20 glibration checks with the corresponding Simulator Solution Lot changes.

THE SUBPOENAED MATERIAL MUST BE RECEIVED BY JANUARY 19, 2011l.
Notice To Party To Whom This Subpoena is Directed: This subpoena is issued upon the
condition that the requesting party, Attorney Charles stroschoin, Phone #743-9516 shall advance the reasonable cost of
producing the books, papen, documents, or tangible things, to the agency providing the e\rfdence.
..

~

·~·F YOU ARE UNABll..E TO COMPLY wrTH THIS SUBPOIENl.A, Pll..EASE IMMEDllATELY CONTACT
CALLIE AT (208) 332·2005. 0

Subpoenaed material must be sent via U.S. Mail or Fax to:
Idaho Transportation Department

A.L.S. Hearing Unit
Att: Callie
PO Box 7129
Boise ID 83707-1129
FAX #208 332"2002
This subpoena bas been i.llsued in compliance with IDAJ>A rule 39.02.72.300.01

\

If you have any questions regarding this subpoena you can contact Callie at 332-2005.

~;mm my hond this 6° day of J~l l.

.

ByEriccrfdf!4uJ
Hearing Officer

·

,,.,.This subpoena Is a single page document. Any additional doc1.1ments requesting avidsnce
attached to this subpoena have NOT baen approvod by the Hearing Examiner and should not be
considered by the recipient a' this subpoona. ,,.,,.

SUBPOENA - CIVIL
TELEPHONE# (208)332-2005
POBOX7129
BOISE, ID 83707

IDAHO TRANSPORTATION DEPT.
3311 W. STATE ST.
BOISE, ID 83703

EFORE TIIE IDAHO 1RANSPORTATION BOARD OF THE STATE OF IDAHO IN AND FOR THE IDAHO
TRANSPORTATION DEPARTMENT
ADMINISTRATIVE HEARING
IN THE MAITER OF THE
DRIVING PRIVILEGES OF

SUBPOENADUCESTECUM

ABRAHAM LOUIS SMITH
----------------------------------------------------------------------------------------------------------

THE STATE OF IDAHO TO: BRANDON HOPPLE-LEWISTON POLICE DEPARTMENT

EXHIBIT

~d-

You a.re hereby commanded to produce evidence for an Administrative Hearing before the
Id.Mio Transportation Department.

You are commanded to provide the folBowlng Items and documents:
O.ie copy of the INSTRUMENT OPERATION LOGS.BEETS and ~ALIBRATIONIPERFORMANCE VERIFICATION
RECORDS for Intoxilyzer 5000EN SN #68-012541 fot the gerif!!i of November 1, 2010 thm Dec;ember 23, 2010, showing
the .08 o.nd .20 calibration checks with the corre@pondina Simulator Solution Lot changes.

THE SUBPOENAED MATERIAi!.. MUST BE RECEIVED BY JANUARY 19, 2011.
ir-~ce

To Party To Whom This Subpoena iB Directed: Thill subpoena i!i issued upon the

.l_Jition thot the requesting party, Attorney Charles Stroscheln, Phone #743-9516 shall advance the reasonable cost of
producing the books, papers, documents, or tangible things, to the agency providing thie evidence.
1-· '.

!'*IF YOU ARE UNIAIBILIE TO COMPLY WITH THIS SUBPOENA, PLEASE OMMEDIATIEJL.Y CONTACT
CALLIE AT {208) 332-2005. 0
,

SQbpoenaed material mn!lt be sent via U.S. Mail or Fax to:
Idaho Transportation Department
A.L.S. Hearing Unit
Att: Callie
PO Box 7129
Boise ID 83707-1129
FAX #208 332-2002
This subpoena bu been issued in compliance with IDAP A rule 39.02. 72.300.01
If }'ou have any questions regarding this subpoena you can contact Callie at 332-2005.

~itness my hand this 6th day of Jan~ 11.

•

ByEric~.~'rd~
Hearing Officer

\ Iris subpoena Is a single page dot:ument. Any additional dot:uments requesting evidence
attached to this subpoena have NOT been approved by the Hearing Examiner and should not be
considered by the recipient o' this subpoena• ..,.
"
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EXHIBIT E

IDtl.HO TRANSPORTATION DEPARTMENT

Driver Services • PO Box 7129
Boise ID 83707-1129

(208) 334-8735
d~i!i~ho.gov

PHONE :
CHRISTOPHER BEN CARPENTER
3420 6TH STREET
LEWISTON

ID

83501

( 2 0 8 ) 33 4 - 8 7 3 6

SEPTEMBER 06, 2012
LIC#:
FILE#: 648000159702
DOB:

NOTICE OF TELEPHONE HEARING
A HEARING WILL BE HELD PURSUANT TO YOUR REQUEST REGARDING THE
ADMINISTRATIVE LICENSE SUSPENSION DATED AUGUST 29, 2012
THE
HEARING WILL BE CONDUCTED BY TELEPHONE CONFERENCE CALL ON
SEPTEMBER 24, 2012 AT l:OOMT
THE TELEPHONE CALL WILL BE PLACED TO:
(
) YOU, AT TELEPHONE #:
(XXX) YOUR ATTORNEY: CHARLES STROSCHEIN
AT TELEPHONE #: 208 743-9516
THE HEARING OFFICER PRESIDING AT THE HEARING WILL BE SKIP CARTER
**********************************************************************

* YOU HAVE 7 DAYS FROM THE DATE OF THIS NOTICE TO REQUEST A
* CONTINUANCE FOR GOOD CAUSE SHOWN. FAILURE TO REQUEST A
* CONTINUANCE WITHIN 7 DAYS MAY RESULT IN THE DENIAL OF REQUEST.

*
*

*

**********************************************************************
THE HEARING OFFICER MAY TAKE OFFICIAL NOTICE OF THE PETITIONER'S
DRIVER'S LICENSE RECORD AS MAINTAINED BY THE IDAHO TRANSPORTATION
DEPARTMENT, THE IDAHO ADMINISTRATIVE PROCEDURE ACT 04.11.01, ALL
MANUALS ADOPTED UNDER IDAPA RULES 11.03.01 AND 39.02.72, IDAHO
STATUTES, CITY AND COUNTY ORDINANCES, AND REPORTED COURT DECISIONS.
THE HEARING WILL BE CONDUCTED ACCORDING TO THE PROVISIONS OF TITLE 67,
CHAPTER 52, IDAHO CODE, AND THE RULES OF PRACTICE AND PROCUDURES OF
THE IDAHO TRANSPORTATION DEPARTMENT.
IF YOU NEED FURTHER ASSISTANCE,
PLEASE CALL (208) 332-2005

CC: CHARLES STROSCHEIN

FORM 029

10014

_l-}~tlJ.'. ,111,.l_

, .

f:'ag~: _3/3

.. .Q?te: 9/6/201 ~ 3:37 ~8 PM

SUBPOENA - CIVIL
IDAHO TRA.NSPORTATION DEPT.
3311 W. STATE ST.
BOISE, TD 83703

TELEPHONE# (208)332-2005
PO BOX 7129
BOISE, ID 83707

BEFORE THE TDAHO TRANSPORTATION BOARD Of THE STATE OF IDAHO IN A..'JD FOR THE JDAHO
TRANSPORTATION DEPARTMENT
ADMINISTR.A.TlVE

HE~ARING

IN TUE :MATTER OF THE
DRIVING PRIVILEGES OF

SUBPOENA DllCES TECUM

CHRISTOPHER BEN CARPEXTER
THE SL\ TE OF lDAHO TO: JEFFORY TALBOTT-IDAHO STATE POLICE DlSTRJCT #2

You m·e hereby commanded to produce evidence for an Administrative Hearing before the

Idaho Transportation Department.
You are commanded to provide the following items and documents:
One copv of the INSTRUMENT OPERATION LOGSHEETS, SOLUTION LOGSHEETS.
CALlBRA.TION/PERFORMA.~CE VERIFICATION RECORDS, AND CERTlFrCATES OF APPROVAL for
LlFELOC SN #90205674 for the period of Julv 1. 2012 thru August 30. 2012. showing the .08 and .20 calibration checks
with the corresponding Simulator Solution Lot changes.
One Copy ofihc Idaho State Police Certificate approving LTFELOC SN#90205674 for use.

THE SUBPOENAED MATERIAL MUST BE RECEIVED BY September 19, 2012.
Notice To Party To Whom This Subpoena is Directed: This subpoena is issued upon the
condition that the requesting party, Attorney Charles Stroschein, Phone #743-9516 shall advance the reasonahle cost of
producing the books, papers, documents, or tangible things, to the agency providing the evidence.

**IF YOU ARE UNABLE TO COMPLY WITH THIS SUBPOENA, PLEASE IMMEDIATELY CONTACT
CALLJE AT (208) 332-2005.**
Subpoenaed material must be sent v·ia U.S. !\fail, EMA IL, or Fax to:
Idaho Transportation Department
A.L.S. Hearing Unit
Alt: Callie
PO Box 7129
Boise TD 83707-1129
FAX #208 332-2002
EMAIL: eallic.downum(lt:'H.d.idaho.gov
This subpoena has been issued in compliance with ID APA rule 39.02.il.300.01
If you have any questions regarding this subroena you car: contact Callie at 332-2005

Witness my hand this 6°" day of

Sertom~eno/ ~ ?-

--'ui:::r,,··-f::;;;r~~-~

By . -, .
Skip Carter·-·'"'··
Hearing Officer

This fax was received by GFI FAXmaker fax server For more information, visit: http://www.gfi.com
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From:
ITD
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- "~"-,
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.

Pag~: 3/3_

Date: 9/6/2012 1 :56:35 Prv'
-

'

-

SUBPOENA- CIVIL
IDAHO TRANSPORTATION DEPT.

TELEPHONE# (208)332-2005

3311 W. STATE ST.

PO BOX 7129

BOISE, ID 83703

BOISE. ID 83707

BEFORE THE illAHO TRANSPORTATION BOARD OF THE STATE OF IDAHO IN AND FOR THE IDAHO
7RANSPORTA TTON DEPARTiVfENT

A DMTNISTR.A HVE HEARL~G
1N THE iVfA TTER OF THE

SUBPOENA DUCES TECUM

DRIVTNG PRIVILEGES OF

CHRfSTOPHER BEX CARPENTER
THE SV.TE OF IDAHO TO: JEFFORY TALBOTT-IDAHO STATE POLICE

DISTRICT #2

You arc hereby commanded to produce evidence for an Administrative Heanng before the
Idaho Transportation Department.

You are commanded to provide the following items and documents:
One copv of the INSTRUMENT OPERATION LOGSHEETS. and CALIBRATJON!PERFORMANCE VERIFICATION
_!lE.CORDS. and CERTIFICATES OF APPROVAL for LIFELOC SN #90205674 for the period of July l, 2012 thru
August 30. 2012, showing the .08 and .20 calibration ehecks with the corrcspondin1: Simulator Solution Lot changes.

Once Copy of the Idaho State Police Certificate approving LIFELOC SN#90205674 for use.
THE SUBPOENAED MATERIAL MUST BE RECEIVED BY SEPTEMBER 19, 2012.
Notice To Party To Whom This Subpoena is Directed: This subpoena is issued upon the
condition that the requesting party, Attorney Charles Stroschein, Phone #743-9516 shall advance the reasonablr cost of
producing the books, papers, documents, or tangible things, to the agency providing the evidence.

JF YOU ARE UNABLE TO COMPLY WITH THIS SUBPOENA, PLEASE IMMEDIATELY CONTACT
CALLIE AT (208) 332-2005. 0
0

SubpoenaeJ material must be sent via U.S. Mail, EMA.IL., or Fax to:

Idaho Transportation Departmeni
A.LS. Hearing Unit
Att: Callie
PO Box 7121'.J
Boise ID 83707-1129
FAX #208 332-2002
EMAIL: rallie.downum(h!itd.idahcr.gov
This suhpoena has heen issued in compliance with JDAPA rule 39.02.72.30(}.0l
If yuu have any qucs1ions regarding this subpoena you can contact Callie at 332.-2005.
\vnness my hand tlm 6'" dayor~
P'

'

)

•

By_~~~

Skip Gar:(;et

/

Hearing Officer

This fax was received by GFI FAXmaker fax server. For more information, visit httpi/www.gfi.com

,,

/ __ I

! ;

[)hver Services
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1;

·~

J

'
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. I

PO Box 7129

PHONE:
MATTHEW LUCAS RIENER
1205 BRYDEN AVE
LEWISTON

(208) 334-8736

MAY 22, 2012

ID

83501

LIC#:
FILE#:
DOB:

3

NOTICE OF TELEPHONE HEARING
A HEARING WILL BE HELD PURSUANT TO YOUR REQUEST REGARDING THE
ADMINISTRATIVE LICENSE SUSPENSION DATED MAY 13, 2012
THE
HEARING WILL BE CONDUCTED BY TELEPHONE CONFERENCE CALL ON
JUNE 14, 2012
AT lO:OOMT.
THE TELEPHONE CALL WILL BE PLACED TO:
(
) YOU, AT TELEPHONE #:
(XXX) YOUR ATTORNEY: CHARLES STROSCHEIN
AT TELEPHONE #: 208 743-9516
THE HEARING OFFICER PRESIDING AT THE HEARING WILL BE DAVE BAUMANN
**********************************************************************

* YOU HAVE 7 DAYS FROM THE DATE OF THIS NOTICE TO REQUEST A
* CONTINUANCE FOR GOOD CAUSE SHOWN. FAILURE TO REQUEST A

*
*
*

* CONTINUANCE WITHIN 7 DAYS MAY RESULT IN THE DENIAL OF REQUEST.
**********************************************************************
THE HEARING OFFICER MAY TAKE OFFICIAL NOTICE OF THE PETITIONER'S
DRIVER'S LICENSE RECORD AS MAINTAINED BY THE IDAHO TRAl~SPORTATION
DEPARTMENT, THE IDAHO ADMINISTRATIVE PROCEDURE ACT 04.11.01, ALL
MANUALS ADOPTED UNDER IDAPA RULES 11.03.01 AND 39.02.72, IDAHO
STATUTES, CITY AND COUNTY ORDINANCES, AND REPORTED COURT DECISIONS.
THE HEARING WILL BE CONDUCTED ACCORDING TO THE PROVISIONS OF TITLE 67,
CHAPTER 52, IDAHO CODE, AND THE RULES OF PRACTICE AND PROCUDURES OF
THE IDAHO TRANSPORTATION DEPARTMENT.
IF YOU NEED FURTHER ASSISTANCE,
PLEASE CALL (208) 332-2005

CC: CHARLES STROSCHEIN

FORM 029

100l4

SUBPOENA - CIVIL
IDAHO TRA:\ISPORTATION DEPT.
3311 W. STA TE ST,
BOISE, ID 83703

TELEPHONE# (208)332-2005
PO BOX 7129
BOISE, ID 83707

BEFORE THE IDAHO TRA.r\TSPORTATION BOARD OF THE STATE OF IDAHO IN AND.FOR THE IDAHO
TRA"'i"SPORTATION DEPARTMENT
~-ADMINISTRATIVE HEARING

IN THE N:lA TTER OF THE

SUBPOENADUCESTECUM

DRIVING PRTVILEGES OF

NIATTHEW LUCAS RIENER
THE STATE OF IDAHO '.:'O: BRANDON HOPPLE-LEWISTON POLICE DEPARTMENT

You are hereby commanded to produce evidence for an Administrative Hearing before the
Idab.o Transpmiation Depar!ment

Y<lu are commanded to provide the following items and documents:

One copy of the INSTRUMENT OPERATION LOGSHEETS1 SIMULATOR SOI,UTION LOGSHEETS,
CA£lBRATION/PERFORMANCE VERIFICATION RECORDS, and CERTIFICATES OF APPROVAL for Intoxilyzer
5000ENSN #68-012542 for the geriod of April 1, 2012 thru Mav 14, 2012, showing the .08 and .20 calibration checks with
the corres1)onding Simulator Solution Lot changes.

THE SUBPOENAED MATERIAIL MUST IBE RECEIVED BY JUNE 4, 2012.
Nc>tice To Party To Whom This Subpoena is Directed: This subpoena is issued upon the
condition that the requesting party, Attorney Charles Stroschein, Phone #743-9516 shall advance the reasonable cost of
producing the books, papers, documents, or tangible things, to the agency providing the evidence.

lF YOU ARE !UNA.BILE TO CQJ\11PlY W£THI THUS SUIBPOIENA, !?LEASE J!MJMEDIATIELY CONTACT
CALLIE AT (208) 332-20_95, **
0

Subpoenaed material must be sent via U.S. Mail, EMAIL, or Fax to:
Idaho Transportation Department
A.L.S. Hearing Unit
Att: Callie
PO Bo:t 7129

Boise ID 83707-1129
FAX #208 332-2002
EMAIL: caUie.downum(@itd.idaho.gov
This subpoena has been issued in compliance with IDAPA rule 39.02.72.300.01

Ifyou have any questions regarding this subpoena you can cont.act Callie at 332-2005.
Witness mv hand this 2211 d dayq,(May 2012.

.

By

"P
··~ .~. ~_,,,,,
;
._f}t:,ir;;

~~

Davfd J. Baumann

,

"""~;..;;,."

Hearing Officer

This fax was received by G Fl F/\Xmaker fax server For more 1nformat1on, v:si'.: httpJ/wvw; gfi.com

